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Abstract

A counterargument against the legislation scheme of

Best Seller clauses and Termination Rights

Hong, Sungkee*

Many scholars allege that copyright contract provisions in Korean Copyright
Act should be revised to protect authors more effectively. Their allegations
seems to be based on the best seller clauses of the German Copyright Act(§32
and §32a) and the France Copyright Act(§ 131-5), or the termination rights
of the U.S, Copyright Act(§203 and §304). These allegations are on the
assumption that the authors do not get their fair share in the copyright industry.

The Korean Copyright Act provides that the purpose of the Act is
improvement of the culture by the balancing between author’s rights and fair
use(§1). Korean Courts have developed sound case law system conforming
to the purpose of the Copyright Act, The Artists Welfare Act of 2012 provides
that developing and distributing model contract forms is government’s
obligation, it also fosters fair contract surroundings between authors and
producers, Ministry of Culture, Sports and Tourism has exerted to develop
model contract forms in diverse genres mainly to protect authors,

Bern Convention of 1886 focused on authors rights, however WIPO
Copyright Treaty of 1996 emphasized balance between the right of authors
and the larger public interest, Korean society has endeavored to protect authors
rights in diverse ways, I don't think it is imperative to import foreign legislations
which have their own social backgrounds. My conclusions is that applying
the general rules under civil law will be more practical either to protect authors

or to balance between authors™ rights and fair use,

* professor, Inha University Law School

179



AZt MEH 2017 22

Keywords

copyright contract, balance between authors and fair use, Artists Welfare Act,

model

contract form, lésion, best seller clause,

023
1. FUER
4% - 357), "AFAR AHHY NS 93 BEAM mdet A, ApHE =

AR} 3] (2001, 12.)
]

RpBEAAAREE, DAY A A BT, (2008),

}\ll ﬂE——Zl_a

(g AR ol AR, AR 291 L8] (2004).

F o, F2008@% SUTIHA,, BFIAH2008).

osi<t,
A9,

3,

o
=
oM.

e

ol oy
=
2/

180

TZ3g A2, ¥hdak2015).
A3 RI7dels, E2AH2015).
PRzt 2, 3-2(2010).

‘mape WA FRETE Lésion)dl] Higk A - Zk2 A AT MY =9
o} g -, TApEE Al75E, (2016, 6.).

‘nl= AR AP g a7, MEsheay A4, (2015, 2.).
‘Gl oll ] Az AwfE e e W, AT A= A1085(20144
7A€3), smAELds],

“S-eluelelle] Zaps vy el Bek &30, THmAR A20d 4305
63%), (2013, 11.).

‘Az olgsigte] Mgl AR wiAl’, T AR AT, HFdAN1997).
B AZEAKRS gk A Hebietel Aet A7, TS tiEhY what
9] =i, (2019).

‘ARt MALTH Ao e A7, Taegsh Al763(20159 39), 1L
gldgta et

A B3 Y3 A= Al F W 9, (2013, 12, 9)),

‘A, B3, d&rtel A, TdedBAF2y vol. 3, drdl&lE A Agt

(2016, 3.).



HEZACH +HR7H UYHE U2

%
e
|l

SEFE, 12015 Fel=AA%A;5, (2016).
g3}7159 93], T20159 db=rgabite] Ak, (2016).
, 1201618 3l=r<dalake] Asty, (2017).

2. 3™

MFSFAT, TSATHN FRHEEZ ke, IEEEA ERER R« - 2-(2000).

FRILMFEL, TEfERER, AZERI(2008).

HEF L, BRSILEC RS BAD FEMEE - 7 ) =4 24507 TR FOWRE -, T2
74+, (2012, 5.).

Arlea v, Brougeis en Societe des Gens de Lettres de France, CA Paris (4éme ch.) 12 February
23, 2003, Séverine Dusollier, et, al,

Christian Larroumet, Sarah Bros, Traité de droit civil, Tome 3, Les Obligations Le
Contrat, Economica, 7e éd., (2014),

JurisClasseur Code Civil, Art, 1118, Fasc, unique: Contrat et Obligation - Lésion, (2011).

Réportoire de droit civil, Lésion, par Denis Mazeaud, (2013).

Séverine Dusollier, et. al,, Contractual Arrangements Applicable to Creators;, Law and
Practice of Selected Member States, European Parliament(2014).

William S, Strong, The Copyright Book, sixth edition, The MIT Press(2014).

181



